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VIA ECFS 

        EX PARTE 
June 26, 2008 

Ms. Marlene H. Dortch 
Secretary 
Federal Communications Commission 
445 12th Street, SW 
Washington, DC 20554 
 
Re:  Petitions of Qwest Corporation for Forbearance Pursuant to 47 U.S.C. § 160(c) in the 

Denver, Minneapolis-St. Paul, Phoenix, and Seattle Metropolitan Statistical Areas,  
WC Docket No. 07-97 

 
Dear Ms. Dortch: 
 
 In their May 7, 2008 ex parte letter in the above-referenced docket, Cbeyond Inc., Integra 
Telecom, Inc., One Communications Corp. and Time Warner Telecom Inc.1 (collectively, the 
“Joint Commenters”) demonstrated that the wireline voice product market should not, as a matter 
of sound economic and competition policy, include mobile wireless service.  Further, the Joint 
Commenters argued that, if the FCC defines the wireline voice product market to include mobile 
wireless service (which it should not), then the Commission must exclude “cut-the-cord” 
wireless customers of all ILEC-affiliated wireless carriers (i.e., Verizon Wireless, AT&T 
Mobility and Qwest Wireless) from its calculation of competitors’ market share in the four 
MSAs for which Qwest seeks forbearance.2  Set forth below is a more detailed explanation of 
this point in light of past Commission precedent. 
 

                                                 
1 Time Warner Telecom Inc. amended its Certificate of Incorporation effective March 12, 2008 
to change its name to tw telecom inc. in preparation for a broader name change that will be 
effective July 1, 2008.  The company will continue to use and be known as Time Warner 
Telecom Inc., its trade name, until July 1, 2008. 

2 See Letter from Thomas Jones, Counsel for Cbeyond et al., to Marlene H. Dortch, Secretary, 
FCC, WC Dkt. No. 07-97, at 10-11 (filed May 7, 2008) (“May 7th Ex Parte”). 
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 As explained in the May 7th Ex Parte (at 10), the FCC excluded Verizon Wireless cut-
the-cord mobile wireless customers from its calculation of competitors’ market share in the 6-
MSA Order.3  Stated differently, the Commission attributed Verizon Wireless’ share of cut-the-
cord customers to Verizon in each of the six MSAs at issue.4  It is important to emphasize that 
the Commission did not adopt this approach because the Verizon Wireless cut-the cord 
customers remained part of the Verizon family of companies.5  Rather, the FCC expressly stated 
that the rationale for its decision to include Verizon Wireless cut-the-cord customers in its 
calculation of Verizon’s market share (and thus, exclude them from its calculation of 
competitors’ market share) was that ILEC-affiliated wireless carriers such as Verizon Wireless 
have an incentive to prevent cannibalization of their ILEC affiliate’s wireline assets: 
 

[A]ttributing Verizon Wireless’ share to Verizon is consistent with our 
methodology in prior orders.  This approach is warranted because, as the 
Commission repeatedly has found, “a wireline-affiliated [wireless] carrier would 
have an incentive to protect its wireline customer base from intermodal 
competition.” 

 
6-MSA Order, App. B, n.6 (alteration in original) (internal citations omitted).   
 
 As the Commission has held, ILEC-affiliated wireless carriers have the incentive to 
design and market their service offerings differently from independent wireless carriers.  In 
particular, ILEC-affiliated wireless carriers have an interest in selling wireless service as a 
complement to, rather than a substitute for, their ILEC affiliate’s wireline service.  They 
therefore price and market their services so as to discourage customers from cutting the cord 
entirely.  By contrast, independent wireless carriers, with no, or relatively limited, wireline assets 
to protect, have no such constraint.  The Commission explained these differing incentives in the 
AT&T Wireless-Cingular Merger Order:  
 

As an independent wireless carrier, AT&T Wireless’s consumer offerings are 
designed to add subscribers to its network without regard to any adverse effect 
these offerings may have on subscription to wireline services.  Thus, unlike 
Cingular whose strategies are influenced by SBC’s and BellSouth’s concerns 
about wireline revenues and access lines, . . . AT&T Wireless [has] sought to 
encourage mass market consumers to cut the cord, and to develop technological 

                                                 
3 See Petitions of the Verizon Telephone Companies for Forbearance Pursuant to 47 U.S.C. § 
160(c) in the Boston, New York, Philadelphia, Pittsburgh, Providence and Virginia Beach 
Metropolitan Statistical Areas, Memorandum Opinion and Order, 22 FCC Rcd 21293, App. B, 
n.6 (2007) (“6-MSA-Order”).  

4 See id. 

5 The FCC could not have attributed Verizon Wireless’ share of cut-the-cord customers to 
Verizon on the basis that these customers remained entirely within the Verizon family of wholly-
owned companies because Verizon owns only 55 percent of Verizon Wireless. 
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enhancements and service offerings to encourage consumers to abandon the 
wireline network and to use wireless services in lieu of wireline services. . . . [By 
contrast,] Cingular has developed and marketed many of its wireless products and 
services to complement – and specifically not to replace – residential wireline 
voice services. . . . [and] some of Cingular’s products and services are focused on 
retaining/integrating with its Bell Operating Company (“BOC”) corporate 
parents’ wireline customers.6 

 
Consistent with this precedent, in the instant proceeding, the FCC must attribute Qwest Wireless 
cut-the-cord customers to Qwest and exclude them from the calculation of competitors’ market 
share in each of the four Qwest-region MSAs at issue.   
 
 However, this precedent also dictates that the Commission exclude the cut-the-cord 
customers of the other ILEC-affiliated wireless carriers operating in Qwest’s region (namely 
Verizon Wireless and AT&T Mobility) from the competitors’ market share calculation in the 
Denver, Minneapolis, Phoenix, and Seattle MSAs.  If the incentive of an ILEC-affiliated wireless 
carrier to protect its landline business is powerful enough to justify excluding such carrier’s in-
region cut-the-cord customers from the competitors’ market share, then the FCC must also 
exclude an ILEC-affiliated wireless carrier’s out-of-region cut-the-cord customers if the ILEC-
affiliated wireless carrier prices and markets its services out-of-region in the same way it prices 
and markets its services in-region.  Where an ILEC-affiliated wireless carrier pursues uniform 
national pricing and marketing, the manifestation of its incentive to avoid cannibalizing its ILEC 
affiliate’s wireline business is exactly the same out-of-region as it is in-region.  In other words, 
since the ILEC-affiliated wireless carrier has designed and priced its services as a complement 
to, not a substitute for, its local wireline services, the design and price of those services render 
them complements to, not substitutes for, the out-of-region wireline voice services as well.  
Thus, the effect of the ILEC-affiliated wireless carrier’s uniform, national product design and 
pricing strategy — avoiding cannibalizing local wireline service through cord-cutting — is the 
same out-of-region as in-region. 
 

AT&T Mobility and Verizon Wireless do in fact price and market their wireless services 
the same way in-region and out-of-region, as the Joint Commenters explained in the May 7th Ex 
Parte (at 10-11).  Similarly in the AT&T Wireless-Cingular Merger Order, the Commission 
found that “Cingular d[id] not appear to demonstrate strong regional differences in its plans.”7  
Indeed, it is for this reason that the relevant FCC precedent makes no distinction between the 

                                                 
6 Applications of AT&T Wireless Services, Inc. and Cingular Wireless Corporation for Consent 
to Transfer Control of Licenses and Authorizations, Memorandum Opinion and Order, 19 FCC 
Rcd 21522, ¶¶ 243-44 (2004) (“AT&T Wireless-Cingular Merger Order); see also Applications 
of Nextel Communications, Inc. and Sprint Corp. for Consent to Transfer Control of Licenses 
and Authorizations, Memorandum Opinion and Order, 20 FCC Rcd 13967, ¶ 142 & n.312 
(2005).   

7 AT&T Wireless-Cingular Merger Order n.585. 
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ILEC-affiliated wireless carriers’ in-region and out-of-region operations.8  Thus, as described 
above, the effect of these ILEC-affiliated wireless carriers’ product design and pricing strategies 
will be the same in the Qwest region as in their own ILEC affiliates’ regions.  The logic of the 
Commission’s treatment of Verizon Wireless’ cut-the-cord customers in the 6-MSA Order and 
the other relevant FCC precedent therefore mandates that the Commission exclude all ILEC-
affiliated wireless carrier cut-the-cord customers (those of AT&T Mobility, Verizon Wireless, 
and Qwest Wireless) from its calculation of the competitors’ market share in each of the MSAs 
at issue in the instant proceeding. 
       Respectfully submitted, 
 
       /s/ Thomas Jones   
       Thomas Jones 
       Nirali Patel 
       WILLKIE FARR & GALLAGHER LLP 
       1875 K Street, NW 
       Washington, DC 20006 
       (202) 303-1000 
        
       Attorneys for Cbeyond Inc.,  
       Integra Telecom, Inc.,  
       One Communications Corp., and  
       Time Warner Telecom Inc.  

                                                 
8 See id. ¶¶ 243-46. 
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